
Nursing  

ATTACHMENT 4.35-A 

Page l i  

State Georgia 


Sanctions forFacilities Chapter 350-3 

the penalty or penalties unless the facility requests Administrative 
or penalties. The amountReview of the decision to assess the penalty of 

a civil monetary penalty determined through Administrative Review 
shall be paid within ten( lo)business daysof the facility’sreceipt of the 
Administrative Review decision unless the facility requests anAdmin­
istrative Hearing. The amountof the civil monetary penalty determined 
through a hearing shall be paid within ten (10) business days of the 
facility’s receipt of the hearing decision. Interest at the legal rate of 
interest establishedby Georgia law shallbegin to run on the laterof one 
(1)business day after: 

1. the facility’s receipt of notice of the penalty;or 

2. the date of issuance of the Administrative Reviewor Hearing 
decision. 

-Failure of a facility to  pay the entire penalty as specified in this 
paragraph shall result in an automatic final decision and no further 
administrative or judicial review or hearing shall be available to the 
facility. 

(0 Collection of civil penalties. If a facility fails or refuses to pay a 
penalty within the time required, the Department may collect the 
penalty by subtracting all or part of the penalty amountplus interest 
from future medical assistance paymentsto the facility. Additionally, 
the Departmentmay subtract afee representing the actual administra­
tive cost of collection. Nothing herein shall prohibit the Department 
from obtaining judicial enforcementof its rightto collect penalties and 
interest thereon. 

(g) Imposition against individuals. Each recipient resident’s func­
tional capacity shall be assessed by the facility using an instrument 
specified by the Department. A civilmoney penalty of $1,000 per 
assessment shallbe imposed by the Department against anyindividual 
who willfully and knowingly certifies amaterial andfalse statement in 
such assessment instrument or other documents used to support the 
assessment. A civil money penalty of $5,000 per assessment shall be 
imposed by the Department against any individualwho willfully and 
knowingly causes another individual to certify a material and false 
statement in such assessment instrumentor other documents used to  
support the assessment.Any such penalty shallbe imposed by written 
notice to  the individualaccording to the sameprovisions as setforth in 
Paragraphs (c) through (e)of this Section regardingdeficiencies. 
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(h) Use of civil monetary penalties. The Department may use col­
lected civil monetary penalties for the following purposes: 

1. protecting the health or property of residents; 

2. paying costs of relocating residents; 

3. maintaining theoperation of a nursing facility while deficiencies 
are corrected or the facility is being closed; and 

4. reimbursing residents for personal funds lost, which reimburse­
ment shall notadversely affect a person’s Medicaid eligibility. 

Authority Ga. L.1977, p. 384, et seq.; O.C.G.A. Sec. 49-4-142(al Administrative History.Original Rule entitled 

“Procedure for Adoption of Rules” was filed on April 11,1978; effective May 1, 1978. Amended:Filed June 18, 1979; 

effective July 8,1979. Amended: Filed April 29, 1982; effective May 19, 1982. Repealed: ER. 350-3-0.3-.04adopted. 

F. Oct. 5,1989;eff. Sept. 29,1989, the
date of adoption,toremain ineffect for 120 days or until adoption of a permanent 
Rule superseding saidEmergency Rule, as specified by the Agency.Repealed Permanent Rule entitled“CivilMonetary 
Penalties”adopted. F. Oct 4, 1989; eff. Kov. 1,1989, as specified by the Agency. 

350-3-.05 TemporaryManagement. TheDepartmentshall im­
pose the remedy of temporary management in situationswhere it finds 
that there aisneed to oversee operation of the facilty and t o  assure the 
health and safety of the facility’s residents while there is an orderly 
closure of the facility or while improvements are made in orderto  bring 
the facility into complaince with all Program Requirements. Temporary 
management shall notbe imposedunless other less intrusiveremedies 
will not result incompliance, have failed to cause the facility to achieve 
compliance, or the Departmenthas found that the facility’s deficiencyor 
deficiencies immediately jeopardize the healthor safety of its residents. 

(a) Recommendation for appointment of temporarymanagement.
Within ten(lo)business daysof its completion of a survey or complaint 
investigation, the StateSurvey Agency shall deliver t o  the Department 
its writtenrecommendation for appointment of temporary management 
if, in the Agency’s judgment,suchappointmentis necessary.The 
recommendation shall specify the grounds uponwhich it is based, 
including an assessment of the capability of the facility’s current 
management to  achieve and maintain compliance with all Program 
Requirements. 

(b) The decision to appoint temporary management shallbe made by 
a person, appointed by the Commissioner, who is not the surveyor or 
complaint investigator whodiscovered the deficiencies or made the 
recommendation for appointment. 
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(c) The Department shall give written notice to the facility of its 
appointment of temporary management within ten(10)business days 
of its receipt of a recommendation for appointment from the State 
Survey Agency, unless the Department determines that temporary 
management is not necessary. When the Department hasdetermined 
that thefacility’s deficiency or deficiencies immediately jeopardizethe 
health or safety of its residents, no Administrative Review shall be 
available and theprovisions of Subsection .09(2) shall apply. 

(d) Who may serve. The Commissioner may appoint any person or 
organization which meets thefollowing qualifications: 

1. The temporary manager shall not have anypecuniary interest in 
or pre-existing fiduciary dutyto the facility to be managed. 

2. Themanagermustnot be related,withinthefirst degree of 
kinship, to the facility’s owner, manager, administrator,or other man­
agement principal. 

3. The manager must possess sufficient training, expertise, and ex­
perience in the operationof a nursingfacility as would be necessary to 
achieve the objectives of temporary management. The manager must 
possess a Georgia nursing home administrator’s license. 

4. The manager mustnot be an existing competitorof the facilitywho 
would gain an unfair competitive advantage by being appointed as 
temporary manager of the facility. 

(e) Powers and duties of the temporary manager. 

1. The temporary manager shall have the authority to direct and 
oversee the correction of Program Requirementdeficiencies; to oversee 
and direct the management, hiring, anddischarge of any consultantor 
employee, including the administrator of the facility; to direct the 
expenditure of the revenuesof the facility in a reasonable,prudent man­
ner; to oversee the continuation of the business and the care of the 
residents; to oversee and direct those acts necessary to accomplish the 
goals of the Program Requirements; andto direct and oversee regular 
accountings and the makingof periodic reports to the Department. The 
temporary manager shall provide reports to the Department no less 
frequently than monthlyshowingthe facility’scompliancestatus. Should 
the facility fail or refuse to carry out the directions of the temporary 
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manager, the Department shall terminate the facility’s participation 
and may, at its discretion, impose any other remedies described in 
Section .02. 

2. The temporary manager shall observe the confidentiality of the 
operating policies, procedures, employment practices, financial infor­
mation, and all similar business informationof the facility, exceptthat 
thetemporarymanagershallmakereports to the Department as 
provided in this section. 

3. The temporary manager shallbe liable for gross, willful or wanton 
negligence, intentional actsor omissions, unexplained shortfallsin the 
facility’sfunds, andbreaches of fiduciary duty. The temporary manager 
shall be bonded in an amount equal to  the facility’s revenues for the 
month preceding the appointmentof the temporary manager. 

4. The temporary manager shall not have authorityto do the follow­
ing:-

(i) To cause or direct thefacility or its owner to incur debtor to enter 
into any contract with a duration beyond the term of the temporary 
management of the facility; 

(ii) To cause or direct the facilityto  encumber its assetsor receivables, 
or the premises on which it is located, with any lien or other encum­
brance; 

(iii) To cause or direct the saleof the facility, its assets,or the premises 
on which it is located; 

(iv) To cause or direct the facilityto cancel or reduce its liability or 
casualty insurancecoverage; 

(v) To cause or direct the facilityto default upon any valid obligations 
previously undertaken by the owners or operators of the facility, includ­
ing, butnot limitedto, leases, mortgages and security interests; and 

(vi) To incur capital expenditures inexcess of $2,000.00 without the 
permission of the owner or the Commissioner. 

(0 Costs. All compensation andperdiem costs of the temporary 
manager shallbe paid by the nursingfacility. TheDepartment shallbill 
the facility for the costs of the temporary manager after terminationof 
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temporary management.The costs of the temporary managerfor any 
thirty (30) dayperiodshallnot exceed one-sixth of the maximum 
allowable administrator’s annual salaryfor the largest nursingfacility 
forMedicaid reimbursement purposes.Withinfifteen (15) days of 
receipt of the bill, the facility shall pay the bill or request Administrative 
Review t o  contest thecosts for which it was billed. Suchcosts shall be 
recoverable through recoupment from future medical assistance pay­

fashion as a benefits overpayment. Thements in the same costs of tem­
porary management and the attorneys’fees associated with contesting 
such costs are not reimbursable Medicaid expenses except in the case 
where a facility prevails in a hearing, inwhich case reasonable attor­
neys, fees and costs shall be allowable. 

(g) Termination of temporary management. TheCommissioner may 
replace any temporary managerwhose performance is,in theCommis­
sioner’s discretion, deemed unsatisfactory. No formalprocedure is 
required for such removal or replacement but written notice of any 
action shall be given the facility, includingthe nameof any replacement 
manager. A facility subjectto temporary management may petition the 
Commissioner for replacement of a temporary managerwhose perform­
ance it considers unsatisfactory. The Commissioner shall respondto a 
petition for replacement within three(3) business days after receiptof 
said petition. Otherwise, the Department shall not terminate tempo­

it has determined that therary management until facility has manage­
mentcapability to ensure continued compliance withallProgram 
Requirements or until the Department terminates the facility’s 
participation. A facility may petition the Departmentfor termination of 
temporary management.The Department shallrespond to  the petition 
within three (3) business days after receipt. 

(h) Nothing contained in this section shall limit the right of any 
nursing facility owner to sell, lease, mortgage,or close any facility in 
accord with all applicable laws. 
Authority Ga. L. 1977, p. 384, et seq.; O.C.G.A. Sec. 49-4-142(a). Administrative History. Original Rule entitled 
’Adoption of Rules” was filed on April 11, 1978;effective May 1,1978. Repealed ER. 350-3-0.3-.05adopted. F. Oct. 5, 
1989; eff. Sept. 29, 1989, the dateof adoption, to remain in effect for 120 daysor until adoption of a permanent Rule 
superseding said Emergency Rule, as specified by the Agency. Repealed: Permanent Rule entitled “Temporary 
Management“adopted. F. Oct. 4, 1989; eff. Nov. 1. 1989, asspecified by the Agency. 

350-3-.06 Monitoring. 

(1) The Department shall maintain procedures and adequate staff 
on-site, on a regular, as-needed basis, to monitor the facility’s opera­
tions, advisethe facility in itseffort to come into or maintain compliance, 
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to report t o  the licensing agency,and to investigate complaintsof viola­
tions which are not easily verified on one visit. 

(a) One or more monitor(s) shallbe placed in the nursingfacility: 

1. when it has been found on three (3) standard surveys that the 
nursing facility has provided substandard qualityof care; 

2. when the facility has been under temporary management; 

3. to  ensure that ClassA & B violations havebeen and continueto  be 
corrected; or 

(2) The Department shallbill the facility for the expenses of monitor­
ins at theend of the monitoring process. Within fifteen (15) days of 
receipt of the bill, the facility shall pay the bill or request Administrative 
Review to contest thecosts forwhich it was billed. Such expenses shall 
be recoverable through recoupment from future medical assistance 
payments in the same fashionas a benefits overpayment. 

(3) In the event a monitor is already in a facility pursuant to  the 
provisions of O.C.G.A. 0 31-7-2.2(b),the Department may not place a 
monitor in thefacility. 

Authority Ga. L.1977, p. 384, et seq.;O.C.G.A.Sec. 49-4-142(a).Administrative History.Original Rule entitled "Im­

minent Threat"was filed on April 11,1978;effective May 1,1978. RepealedER. 350-3-0.3-.06adopted. F. Oct. 5.1989; 

eff. Sept. 29,1989,
the date ofadoption, to remain in effect for 120 days or until adoptionofa permanent Rule superseding 
said Emergency Rule, as specified by the Agency. Repealed: Permanent Rule entitled 'Monitoring" adopted. F. Oct. 4, 
1989; eff. Nov. 1, 1989, as specified by the Agency. 

350-3-.07 Notice. 

(1) The Department shallgive notice of the imposition of any remedy 
described in this Chapter asfollows: 

(a) To the facility in writing, transmitted in a manner which will 
reasonably ensure timely receiptby the facility. 

(b) To the public by transmitting printedNotices to the facility. Such 
Notices shall be at  least 11 1/2 inches by 17 1/2 inches in size and of 
sufficient legibilitythat they may reasonablybe expected to be readable 
by the facility's residents or their representatives.A printed notice shall 
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not be transmitted or required to  be posted for a Planof Correction. 

(c) To the StateLong-Term Care Ombudsman by placing copies with 
the U. S. Postal Service of all notices to the facility. 

(d) To the State SurveyAgency in writing. 

(2) The facilityshall post a sufficientnumber of the Notices described 
in Paragraph (l)(b) in to  residentsplaces readily accessible and visible 
and their representatives,including but not limitedto entrances, exits, 
and common areas, to effectively advise all present and prospective 
residents of the remedies which are being imposed. TheNotices shall 
remain inplace until allremedies are officially removed by the Depart­
ment. Failureof a facility to comply with notice posting requirements 
shall constitutea Class Bdeficiency. 

4 3 )  A facility shall post aNotice of Administrative Hearing date, time, 
and location whenever the facility has requested and been granted a 
hearing on imposition of a remedy. The noticeshall be at  least 111/2 
inches by 17 1/2inches insize and of sufficient legibilitythat it may rea­
sonably be expected to  be readable by the facility's residents or their 
representatives. Thenotice shall be placed in an areareadily accessible 
and visible to residents and their representatives. 

(4) The Department shall notify the attending physician of each 
resident with respectto whom a findingof substandard qualityof care 
has been made, as well as theBoard of Nursing Home Administrators, 
by transmitting to  them copies of the surveyor complaint investigation 
reports and anynotice t o  the facility that a remedy has been imposed. 

also maynotify any otherThe Department professional licensing boards, 
as appropriate. 

( 5 )  Failure of the Departmentto effect notice as required in Subsec­
tions (l)(b),(c), (d), or (4) shall notbe grounds for the facility to  contest 
any action taken under this Chapter. 

(6) All nursing facilities shall advise staffof the penaltiesfor making 
false statementsor causing another personto make falsestatements in 
a resident assessment.A facility must document the manner in which 
staff areadvised of the provisions of Rule 350-3-.04(g). 

(7) The Department shall compile a list of facilities against which 
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remedies other than a Plan of Correction have been imposed. The list 
shall be prepared monthly andbe available upon request. The list shall 
contain the names and addressesof only those facilities which did not 
contest imposition of remedies oragainst which imposition was upheld 
upon appeal, and shalldescribe the remedies imposed. 
Authority Ga. L.1977, p. 384, et seq.;O.C.G.A.Sec. 49-4-142(a). AdministrativeHistory. Original Rule entitled “Ef­
fective Date of Rules” was tiled on April 11, 1978; effective May 1, 1978. Repealed ER. 350-3-0.3-.07adopted. F. Oct. 
5, 1989; eff. Sept. 29,1989,the date of adoption, to remain in effect for 120 days or until adoption of a permanent Rule 
superseding said Emergency Rule, as specified by the Agency. Repealed Permanent Rule entitled “Notice”adopted.F. 
Oct. 4, 1989; eff. Nov. 1, 1989,as specified by the Agency. 

350-3-.08 AdministrativeReview. 

(1) Should the facility wish to contest imposition of a remedy, other 
than a Plan of Correction and except as provided in Sections .03(e) and 
.05(c), a written requestfor Administrative Review must be received by 
the Department within ten(10)days of the facility’s receipt of notice of 
imposition of the remedy. The request shall state specifically each 
remedy disputed and, the specific basis of thefor each disputed remedy, 
dispute. For impositionof civil monetary penalties,it shall be a valid 
basis for dispute that a deficiency no longer exists. The timely filing of 
a request shall stayimposition of the remedy pendingthe Administra­
tive Review decision, except where the Department has determined 
there is immediate jeopardy ato the health or safety of the residents in 
facility, in which case the Department may impose the remedies de­
scribed in Subsections .02(b), (g)or (h),as determined appropriateby the 
Department. If the facility fails to file a timely request,the decision to 
impose a remedy or remedies shall become final andno further admin­
istrative or judicial review or hearing shallbe available. 

(2) The reviewingofficial shall be a Department employee appointed 
by the Commissioner andshallhaveauthority only to affirm the 
decision, to revoke the decision, to  affirm part and to revoke part, to 
order an immediate surveyof the facility, to change the classification of 
the civil monetary penalty (for example, from A to B), or to  request 
additional information from the State Survey Agency, the facility, or 
both, the Long-Term Care Ombudsman,or the family or resident council 
of the facility. Additional informationthat isrequested must be supplied 
within ten( lo)business daysfrom the dateof notice t o  the partyof whom 
it is requested. Reviewing official shall be without authority to compro­
mise the dollar amount of any civil monetary penalty withina deficiency 
class. 

(3) The Department shall issue a written decision within ten (10) 
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business days of its receipt of the request for Administrative Review. 
The Review shall be madesolely on the basis of the State SurveyAgency 
recommendation, the survey report,the statementof deficiencies, any
documentation the facility submits to  the Department at the timeof its 
Request, and informationreceived as a result of a request madeby the 
reviewing official. For the purposes of such Review, a hearing shallnot 
be held and oral testimony shall notbe taken. Correction of a deficiency 
or deficiencies shall not be a basis for favorablereconsideration of 
imposition of civil monetary penalties. 
Authority Ga. L.1977,p. 384, et seq.;O.C.G.A.Sec .  49-4-142(a).Administrative OriginalRule entitledprom­
ulgationofRules" was filedonApril11,1978;effective May 1,1978.Repealed:ER.350-3-0.3-.08adopted. F.Oct. 5,1989; 
eff. Sept. 29,1989, the date ofadoption,to remain in effect for 120 days or until adoption ofa permanent Rule superseding 
said Emergency Rule, asspecifiedby the Agency. Repealed:Permanent Rule entitled'AdministrativeReview" adopted.
F.Oct. 4, 1989; eff. Nov. 1, 1989,as specified by the Agency. 

350-3-.09 AdministrativeHearing. 

(1) Should the facility wish to appealtheAdministrative Review 
decision forremedies described in Subsections .02(a), (c), (g), and (h), 
and for Subsection (d) where no determination of immediate jeopardy 
has been made,it may requestan administrative hearing. Subsequent 
correction of a deficiency or deficiencies shall not constitutea defense to  
the imposition of a remedy or remedies. Thehearing request shall state 
specifically which portion(s) of the AdministrativeReview decisionthe 
facility contests. A hearing shall be granted onlyif Administrative 
Review was timely requested, anda written request for a hearing has 
been received bythe StateSurvey Agency within ten(lo)business days
of the facility's receipt of the AdministrativeReview decision.Failure to  
file a timely request shall result in the AdministrativeReview decision 
becoming final, and no further administrative or judicial review or 
hearing shallbe available. 

(2) If the Department hasimposed temporary management pursuant 
to  the provisions of Subsection .05(c),or imposed either of the remedies 
specified in Subsection .02(e), the facility shall be entitled to a hearing 
which shall commence not lessthan five (5)nor more than ten(10)days 
after the facility's receipt of notice of imposition of said remedy or 
remedies. No Administrative Review shall be conducted in such cases 
and no request for hearing shallbe required. Thedate, time, andlocation 
of the hearing shallbe included in theNotice of imposition of the remedy 
or remedies. A facility maywaive its rightto a hearing by written notice 
t o  the State SurveyAgency. 

(3) Except for appointment of a temporarymanager(unlessthe 
..:., , a5- +I 
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Department has determined that immediatejeopardy to the healthor 
safety of a facility’s residents exists), terminationof a facility’s partici­
pation, closure of a facility, or payment of civil monetary penalties, the 
imposition of remedies shall not be stayed during thependency of any 
hearing. 
a u t h o r i t y  1977,p.384,etseq.;O.C.G.A.Sec.49-4-142(a~.AdministrativeHistory.OriginalRuleentitled*Public 

effective May 19, 1982. adopted. F. Oct. 5, 1989;eff.Notice” wasfiled on April 29, 1982; Repealed:ER. 350-3-0.3-.09 

Sept. 29,1989,the dateof adoption, to  remain ineffect for 120days or until adoption ofa permanent Rule superseding 

said Emergency Rule, as specified by the Agency. Repealed: Permanent Rule entitled ‘Administrative Hearing“ 

adopted. F.Oct. 4,1989;eff. Nov. 1, 1989,as specified by the Agency. 
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